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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GALE, Judge: Respondent determ ned a deficiency of $962 and
an addition to tax under section 6651(a)(1) of $145 in

petitioner’s 2005 Federal incone tax.! Petitioner subsequently

IAIl section references are to the Internal Revenue Code of
1986, as in effect for the year in issue, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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averred in an anmended petition that he erroneously reported as
gross incone on his 2005 Federal inconme tax return a $9, 627
distribution froma qualified pension plan. After a concession,?
the issues for decision are: (1) Wuether petitioner nust include
in incone the $9,627 bal ance of certain loans froma qualified
pl an as a deened distribution under section 72(p); (2) whether
petitioner is liable for the 10-percent additional tax under
section 72(t) on a deened distribution arising fromthe foregoing
| oan bal ance; and (3) whether petitioner is liable for an
addition to tax under section 6651(a)(1) for failure to tinely
file his 2005 return

FI NDI NGS OF FACT

Sonme of the facts have been stipul ated and are incorporated
by this reference. At the tine he filed the petition, petitioner
resided in New Jersey.

Bef ore 2005 petitioner was enployed as a senior actuary with
the New York State Departnment of Insurance. In 1993 petitioner
comenced participation in the New York State and Local
Retirenent System (NYSLRS), and by March 1998 his contribution
bal ance had reached $4,482. At that tinme petitioner requested a
| oan fromthe NYSLRS. Under NYSLRS rules petitioner was all owed

to borrow up to 75 percent of his contribution bal ance.

2Respondent conceded that $567 of wages reported on a Form
W2, Wage and Tax Statenent, do not constitute incone to
petitioner.
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Petitioner requested a |loan in the maxi mrum al | owabl e anount, and
after reduction by a $15 service charge he was granted a | oan of
$3,346. The NYSLRS required repaynent within 5 years.
Petitioner obtained additional |oans fromthe NYSLRS in each
subsequent year, through 2004. The anpunts of the NYSLRS | oans

to petitioner were as foll ows:

Date of Loan Anmount
Mar. 31, 1998 $3, 361
Mar. 31, 1999 1,581
Apr. 6, 2000 2, 207
Apr. 6, 2001 2,402
Apr. 8, 2002 2,755
Apr. 8, 2003 3,162
Nov. 29, 2004 2,941

Bef ore 2004 the NYSLRS did not permt a participant to hold
multiple loans fromthe plan. Therefore, each tine petitioner
requested a new | oan, the bal ance of his previous | oans was
consolidated wth his newloan. As a result, until 2004
petitioner had only one | oan fromthe NYSLRS at any one tine,

t hough the bal ance of the |oan increased with each additional
anount petitioner requested. Each tine he took out a new | oan
and refinanced the old | oan, the consolidated | oan extended the
repaynment period to 5 years fromthe inception of the new | oan.
The NYSLRS changed its policy with respect to nmultiple |oans at

sone point after petitioner obtained the 2003 loan. As a result,
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the I oan made to petitioner in 2004 was not consolidated with his
previ ous | oans.

Petitioner elected to repay his | oans through payrol
deductions. After taking into account the payroll deduction
paynments, the outstanding | oan bal ances on his consolidated | oan

after each new | oan were as foll ows:

Dat e CQut st andi ng Loan Bal ance
Mar. 31, 1998 $3, 361
Mar. 31, 1999 4, 683
Apr. 6, 2000 5, 793
Apr. 6, 2001 7,146
Apr. 8, 2002 8, 613
Apr. 8, 2003 110, 228

The $3,162 loan by the plan to petitioner on Apr. 8, 2003,
caused his outstanding | oan bal ance to reach $10,228. The NYSLRS
took the position that the $228 excess over $10,000 was a taxable
distribution. The NYSLRS consequently issued to petitioner a
Form 1099-R, Distributions From Pensions, Annuities, Retirenent
or Profit-Sharing Plans, |IRAs, Insurance Contracts, etc.,
reflecting a $228 taxable distribution in 2003.

At the tinme petitioner took out the 2004 | oan his bal ance on
t he 1998-2003 borrow ngs was $7,058. Taking into account the
2004 | oan, petitioner’s outstanding | oan bal ance in Novenber 2004
was $9, 999.

As of the end of Decenber 2004, petitioner was treated by
hi s enpl oyer as being in “suspended w thout pay” status.
Petitioner ceased receiving paychecks fromthe New York State

Department of |Insurance, and as a result, no further payrol
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deductions were made with respect to petitioner’s |oans and no
repaynents in any formwere nmade after Decenber 2004. However
the NYSLRS records erroneously reflected that petitioner nmade
three further payroll deduction paynents during January and
February 2005. Wen no paynent had been received by May 31,
2005, the NYSLRS sent petitioner a letter giving himuntil June
30, 2005, to nake a paynent. The letter stated that if no
paynment were received by June 30, 2005, the NYSLRS woul d consi der
petitioner’s loans in default and the entire anmount of the
out standi ng | oans, |ess any anount previously reported, would be
reported to the Internal Revenue Service as a distribution froma
qualified plan. Petitioner did not nmake any paynent in response
to the letter.

When petitioner made no paynents by June 30, 2005, the
NYSLRS treated the | oans as deenmed distributions and issued to
petitioner two Forns 1099-R, Distributions From Pensions,
Annuities, Retirenment or Profit-Sharing Plans, |IRAs, |nsurance
Contracts, etc., for 2005, one for the 1998-2003 consol i dated
| oan and one for the 2004 |oan. The forner reported a gross
di stribution anount of $6,792, consisting of a taxable anount of

$6, 693 and a nont axabl e anmount of $99. The latter reported a
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gross distribution of $2,977, consisting of a taxabl e anpbunt of
$2,933 and a nontaxabl e anount of $43.3

Petitioner was under the age of 55 during 2005.

I n Decenber 2005 the NYSLRS di scovered that petitioner’s
| oans had been credited with three paynents through payr ol
deductions in January and February 2005 even though no paychecks
had been issued to petitioner during those periods. The NYSLRS
reversed these paynents in its records but did not issue
petitioner corrected Fornms 1099-R for 2005 reflecting deened
di stributions of the higher |oan balance that resulted.*

Petitioner filed his 2005 return on July 6, 2006.
Petitioner did not request an extension of tinme to file his 2005
return. Petitioner reported gross pension incone of $9,769 and
t axabl e pension i nconme of $9,627 but did not report a 10-percent
addi tional tax under section 72(t). On Decenber 3, 2007,
respondent issued petitioner a notice of deficiency which
determ ned a deficiency of $962 as a result of petitioner’s

failure to report the 10-percent additional tax under section

3The nont axabl e ambunts presunmably refl ect that a portion of
the 1998-2003 consol i dated | oan had been treated as taxable in
2003. See supra p. 4, table note 1

‘Because the Forns 1099-R i ssued by the NYSLRS erroneously
reflected | oan paynents that had not occurred, the Fornms 1099-R
understated the gross and taxabl e deened distributions to
petitioner in 2005. Respondent has not sought to anend his
answer to assert that petitioner had |arger deened distributions
than those reflected in the Fornms 1099-R



- 7 -
72(t) and an addition to tax under section 6651(a)(1l) for failure
totimely file the return.®> Petitioner filed a tinely petition
with this Court. The Court allowed petitioner to anend his
petition to include the claimthat the $9, 627 petitioner reported
as a taxable distribution on his 2005 return was not taxable.
OPI NI ON
Respondent argues that petitioner bears the burden of proof
and that the burden has not shifted under section 7491(a). Since
we decide this case on the preponderance of the evidence, the
all ocation of the burden of proof does not affect the outcone and

need not be decided. See Knudsen v. Conmm ssioner, 131 T.C. 185,

189 (2008); see also Blodgett v. Conm ssioner, 394 F.3d 1030 (8th

Gir. 2005), affg. T.C. Memp. 2003-212.

1. Treatnent of Petitioner’'s Loans as Distributions

A distribution froma qualified plan such as petitioner’s
pension plan is generally includable in income of the distributee
in the year of distribution.® Sec. 402(a). |If a participant or
beneficiary of a qualified plan receives a |loan fromthe plan,
that amount is treated as a distribution in the year received,

unless: (1) The loan is evidenced by a | egally enforceable

SRespondent assessed the $2,054 tax reported as due on the
return on July 31, 2006, and erroneously assessed the $962
deficiency on Aug. 4, 2008. Respondent abated the premature
assessnent on Jan. 5, 2009.

®Respondent concedes that petitioner’s pension plan is a
qualified plan within the neaning of secs. 401(a) and 402(a).
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agreenent, sec. 1.72(p)-1, Q%A-3, Incone Tax Regs.; (2) the
anount does not exceed a specified maxi nrum anount, sec.
72(p)(2)(A); (3) the loan is to be repaid within 5 years, unless
it is a hone |oan, sec. 72(p)(2)(B); and (4) except as provided
in regulations, the |oan has substantially |level anortization
over the termof the loan wth paynents not |ess frequently than
quarterly, sec. 72(p)(2)(C. If a plan fails to satisfy these
requi renents, a deened distribution will occur at the first tinme
those requirenents are not satisfied, either in formor in
operation. Sec. 1.72(p)-1, Q&A-4(a), Incone Tax. Regs.

Respondent concedes that the loans to petitioner fromthe
NYSLRS pl an satisfied the foregoing requirenments when they were
made and t hrough the end of 2004, but he contends that the |oans
failed to neet the |evel anortization requirenment when petitioner
ceased nmaki ng repaynents in 2005.

If aloan initially satisfies all four requirenents, but one
or nore installnment paynents is not nade when due in accordance
with the terns of the loan, the failure to make such paynents
violates the |level anortization requirenent. Therefore, a deened
di stribution occurs at the time of the failure. Sec. 1.72(p)-1,
QA-10(a), Income Tax Regs. The anount of the deened
di stribution equals the entire outstandi ng bal ance of the | oan at
the time of the failure to make the required paynent. Sec.

1.72(p)-1, QA-10(b), Inconme Tax Regs. However, the plan
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adm nistrator may grant the participant a cure period. |If the
adm ni strator does so, section 72(p)(2)(C is not considered
violated until the last day of the cure period. Sec. 1.72(p)-1,
QA- 10(a), Inconme Tax Regs. The cure period may not extend past
the |l ast day of the cal endar quarter follow ng the cal endar
guarter in which the required installnment paynent was due. |1d.
When petitioner failed to nmake paynents on his | oans during
the first quarter of 2005, the |oans ceased to satisfy the |evel
anortization requirement. As permtted by the regulations, the
NYSLRS gave petitioner a cure period through June 30, 2005; i.e.,
the | ast day of the quarter follow ng the quarter in which
petitioner defaulted. Petitioner concedes that he nmade no
paynments with respect to his |loans after he was placed in

suspended without pay status by his enployer in Decenber 2004.°

'Petitioner argues that taxation in his case is
unconstitutional because sec. 72(p) permts respondent to tax an
i ndi vi dual on notional or perceived incone rather than actual
inconme. Petitioner is mstaken. The anounts contributed to
petitioner’s qualified plan were conpensation for services and
woul d have been taxabl e when earned if not for the congressional
decision to defer taxation on contributions to retirenment plans
in order to encourage retirenent savings. Congress nay
constitutionally inpose a tax on loans fromretirenent plans in
furtherance of the goal of encouraging retirenment savings. See
Furlong v. Comm ssioner, 36 F.3d 25, 28 (7th Cr. 1994), affqg.
T.C. Meno. 1993-191.

Petitioner’s second argunent is that he was wongful ly
termnated fromhis enploynent, causing his paynents on his |oans
t hrough payroll deductions to cease, and that his fornmer enpl oyer
must therefore be liable for any tax attributable to a deened
distribution frompetitioner’s qualified plan. This argunent is
W t hout nerit.
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We accordingly hold that petitioner’s failure to conply with
the repaynent terns for his |oans in 2005 caused a deened
distribution fromthe plan under section 72(p). Consequently, we
reject petitioner’s contention that he erroneously reported a
$9, 627 pension plan distribution in gross income for 2005.

2. Section 72(t)

When a distribution is made froma qualified retirenent plan
before the distributee is 59-1/2 years old, section 72(t) inposes
an additional 10-percent tax on the distribution. The 10-percent
tax applies when the distribution is a deenmed distribution under
section 72(p). Sec. 1.72(p)-1, QRA-11(b), Incone Tax Regs. The
10- percent additional tax does not apply to distributions from
pl ans ot her than individual retirement plans if one of several
exceptions are net, including: (1) Distributions made on the
death or disability of the participant, sec. 72(t)(2)(A(ii) and
(tit); (2) distributions that are part of a series of
substantially equal periodic paynents over the life of the
participant or the joint lives of the participant and the
beneficiary, sec. 72(t)(2)(A(iv); (3) distributions after
separation fromservice, if the separation occurred during or
after the cal endar year in which the participant reached age 55,
sec. 72(t)(2)(A(v); (4) certain distributions by enpl oyee stock
owner ship plans of dividends on enployer’s securities, sec.

72(t)(2) (A (vi); (5) paynents made on account of a |evy under
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section 6331, sec. 72(t)(2)(A)(vii); (6) distributions not
exceedi ng deducti bl e nedi cal expenses, sec. 72(t)(2)(B); (7)
distributions to a nonparticipant under a qualified donestic
relations order, sec. 72(t)(2)(C; and (8) certain distributions
to individuals called to active duty, sec. 72(t)(2)(0Q.

Petitioner has not clainmed that any of these exceptions
applies to him and the preponderance of the evidence shows that
none does. The evidence establishes that the distribution was a
deened distribution as a result of petitioner’s default on | oans
fromhis pension plan. It was therefore not pronpted by
petitioner’s death or disability, was not made under a qualified
donestic relations order, was not nmade on account of a |evy under
section 6331, was not nmade to an individual called to active
duty, and was not a distribution of dividends on an enpl oyer’s
securities by an enpl oyee stock ownership plan. Further, the
deened distribution occurred only once; it was therefore not part
of a series of substantially equal periodic paynents over the
life of petitioner. There is also no evidence in the record that
petitioner had any deducti bl e nmedi cal expenses in 2005. Finally,
the exception exenpting a taxpayer fromthe 10-percent additional
tax if the distribution occurred after separation fromservice if
the separation occurred during or after the cal endar year in
whi ch the taxpayer reached age 55 does not apply because the

parties stipulated that petitioner was younger than 55 in 2005.



- 12 -
Accordingly, petitioner is |iable for the 10-percent additional
tax under section 72(t).

3. Section 6651(a)(1) Addition to Tax

Under section 7491(c), respondent has the burden of
production with respect to petitioner’s liability for the section
6651(a)(1) addition to tax. |In order to neet that burden,
respondent nust offer sufficient evidence to indicate that it is

appropriate to i npose the addition. See Hi gbee v. Conmm ssioner,

116 T.C. 438, 446 (2001). Once respondent neets his burden of
production, petitioner bears the burden of proving error in the
determ nation, including evidence of reasonabl e cause or other
excul patory factors. See id. at 446-447

Section 6651(a)(1l) provides for an addition to tax for a
taxpayer’s failure to file a required return on or before the due
date, including extensions. Because petitioner admts that his
2005 return was due on April 15, 2006, that he did not request an
extension, and that he filed his return on July 6, 2006,
respondent has nmet his burden of production under section
7491(c).

Petitioner testified at trial that he had instructed his
accountant to request an extension of tine to file his 2005
return. Petitioner stated he had done so instead of filing his
return by April 15, 2006, because he had received an erroneous

Form W2, Wage and Tax Statenent, and was attenpting to get the
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error corrected before filing. Petitioner stated that when he
di scovered that his accountant had not requested an extension,
petitioner filed his 2005 return as soon as he could. Even if
petitioner believed that his accountant had requested an
extension on his behalf, his reliance on the accountant woul d not
constitute reasonabl e cause so as to avoid a section 6651(a)(1)
addition. Reliance on an agent is not reasonable cause for |late

filing of a tax return. United States v. Boyle, 469 U S. 241,

252 (1985). The duty to tinmely file a return is not delegable to
an accountant, and reliance on an accountant does not provide
reasonabl e cause for petitioner’s failure to tinely file his
return. See id. Accordingly, petitioner is liable for the
addition to tax under section 6651(a)(1).

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




